IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

PAUL GUEBARA,

Plaintiff,

V. CASE NO. 19-3025-SAC
KEVEN BASCUE, etal.,,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Paul Guebara is hereby required to show good cause, in writing, to the
Honorable Sam A. Crow, United States District Judge, why his claims should not be dismissed
due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is also given
an opportunity to file a proper amended complaint to cure the deficiencies.

I. Nature of the Matter before the Court

Plaintiff brings this pro se civil rights action pursuant to 42 U.S.C. § 1983. Although
Plaintiff is currently incarcerated at the EI Dorado Correctional Facility in Oswego, Kansas, the
claims giving rise to his Complaint occurred during his pretrial detention at the Finney County
Jail in Garden City, Kansas (“FCJ”). The Court granted Plaintiff leave to proceed in forma
pauperis.

Plaintiff alleges in his Complaint that he was placed in a segregation cell for a
disciplinary violation and was released and then put back in segregation without an explanation
or due process. Plaintiff alleges that the original disciplinary violation was due to metal pieces
being found in his hair grease, but he was “set up” by another inmate. Plaintiff alleges that there

was a delay in receiving medication for a stomach illness and that he has been subjected to



defamation, slander and humiliation by being forced to use the bathroom where he can be seen
and is in the view of the camera, and by being searched more than the other inmates. Plaintiff
alleges that his First Amendment rights were violated when he was placed in segregation and
denied access to his Bible because his eyeglasses were not permitted in segregation. Plaintiff
alleges that while he was in segregation his property was stored in a classroom and his Bible was
damaged and items were missing.

Plaintiff alleges that around October of 2016 he was diagnosed with a stomach bacteria
and Hepatitis C. Plaintiff alleges that he started seeking treatment around September of 2017.
Plaintiff was taken to the Finney County Health Clinic where he was told that his file contained a
denial of treatment for Hepatitis C and bacteria. Plaintiff supplied them with a stool sample
around October 15, 2017, and was subsequently told they lost the sample. He supplied them
with a second sample. Plaintiff was told by the nurse that he would get treatment for Hepatitis C
when he got to prison because it was too expensive for the jail. Plaintiff was taken to a different
clinic—Genesis—on April 30, 2018, and tests were ordered. Plaintiff finally received treatment
for the stomach bacteria in September of 2018 after a couple of procedures were done at the
hospital. Plaintiff was prescribed three different medications and two weeks of antibiotics and
he has been pain-free since that time. Plaintiff was still detained at the FCJ in February of 2019,
and still had not received treatment for Hepatitis C.

Plaintiff claims that his eyeglasses were taken from him on August 17, 2017, and he was
not given them back until January 11, 2018, because he was told he needed to prove they were
prescription glasses. Plaintiff also alleges that deputies are allowed to dispense medication and

he was given the wrong medication on one occasion and ended up in the hospital for four to five



days. Plaintiff also claims that the grievance procedure at FCJ is deficient, and deputies rule on
grievances without responses from the Sheriff or Undersheriff.

Plaintiff names as Defendants: Keven Bascue, FCJ Sheriff; John Anderson, FCJ
Undersheriff; Mark Welsh, FCJ Administrator; Jeff Orebaugh, FCJ Captain; Kyle Lawson, FCJ
Lieutenant; and Michelle Newsome, FCJ Nurse. Plaintiff seeks compensatory and punitive
damages, and injunctive relief.

I1. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C.
8§ 1915A(a). The Court must dismiss a complaint or portion thereof if a plaintiff has raised
claims that are legally frivolous or malicious, that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by
the Constitution and laws of the United States, and must show that the alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48
(1988)(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A
court liberally construes a pro se complaint and applies “less stringent standards than formal
pleadings drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the
court accepts all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d
910, 913 (10th Cir. 2006). On the other hand, “when the allegations in a complaint, however
true, could not raise a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 558 (2007).



A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his “entitle[ment]
to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of
a cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court,
a complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant
did it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the
plaintiff believes the defendant violated.” Nasious v. Two Unknown B.l.C.E. Agents, 492 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff’s complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in Twombly and
Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007)(citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in

a complaint: if they are so general that they encompass a wide swath of conduct, much of it



innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).
I11. DISCUSSION

1. First Amendment Violations

Plaintiff alleges that his religious freedom was violated when he was denied his Bible
during segregation. To the extent Plaintiff seeks monetary damages, he has failed to show a
physical injury. Plaintiff’s request for compensatory damages is barred by 42 U.S.C. § 1997¢(e),
because Plaintiff has failed to allege a physical injury. Section 1997e(e) provides in pertinent
part that “[n]o Federal civil action may be brought by a prisoner confined in a jail, prison, or
other correctional facility, for mental or emotional injury suffered while in custody without a
prior showing of physical injury.” 42 U.S.C. § 1997¢e(e).

Plaintiff acknowledges that his Bible was returned to him and he is no longer detained at
the FCJ. Therefore, any request for injunctive relief is moot.

2. Slander, Defamation and Humiliation

Plaintiff’s claims of slander, defamation and humiliation fail to state a federal cause of
action. Claims for slander and defamation are state law claims, and humiliation does not rise to
the level of a federal constitutional violation. To the extent Plaintiff claims that his right to
privacy was violated when he was in segregation because the toilet was situated at the front of
the cell in view of passersby and the video camera, any claim for injunctive relief is moot now
that he is no longer housed at the FCF. Any request for monetary damages is barred for failure

to allege a physical injury.



3. Grievance Procedures

Plaintiff’s claim that the grievance procedure at the FCJ was deficient is subject to
dismissal. Plaintiff acknowledges that a grievance procedure is in place and that he used it.
Plaintiff’s claims relate to his dissatisfaction with responses to his grievances. The Tenth Circuit
has held several times that there is no constitutional right to an administrative grievance system.
Gray v. GEO Group, Inc., No. 17-6135, 2018 WL 1181098, at *6 (10th Cir. March 6, 2018)
(citations omitted); Von Hallcy v. Clements, 519 F. App’x 521, 523-24 (10th Cir. 2013); Boyd v.
Werholtz, 443 F. App’x 331, 332 (10th Cir. 2011); see also Watson v. Evans, Case No. 13-cv—
3035-EFM, 2014 WL 7246800, at *7 (D. Kan. Dec. 17, 2014) (failure to answer grievances does
not violate constitutional rights or prove injury necessary to claim denial of access to courts);
Strope v. Pettis, No. 03—-3383-JAR, 2004 WL 2713084, at *7 (D. Kan. Nov. 23, 2004) (alleged
failure to investigate grievances does not amount to a constitutional violation); Baltoski v.
Pretorius, 291 F. Supp. 2d 807, 811 (N.D. Ind. 2003) (finding that “[t]he right to petition the
government for redress of grievances . . . does not guarantee a favorable response, or indeed any
response, from state officials”). Plaintiff’s claims regarding the failure to respond to grievances
are subject to dismissal for failure to state a claim.

4. Due Process Claim

The Due Process Clause protects against “deprivations of life, liberty, or property; and
those who seek to invoke its procedural protection must establish that one of these interests is at
stake.” Wilkinson v. Austin, 545 U.S. 209, 221 (2005). “A liberty interest may arise from the
Constitution itself, by reason of guarantees implicit in the word ‘liberty,” . . . or it may arise from
an expectation or interest created by state laws or policies.” 1d. (citing Vitek v. Jones, 445 U.S.

480, 493-94 (1980) (liberty interest in avoiding involuntary psychiatric treatment and transfer to



mental institution); Wolff v. McDonnell, 418 U.S. 539, 556-58 (1974) (liberty interest in
avoiding withdrawal of state-created system of good-time credits)).

Liberty interests which are protected by the Due Process Clause are “generally limited to
freedom from restraint which, while not exceeding the sentence in such an unexpected manner as
to give rise to protection by the Due Process Clause of its own force . . . nonetheless imposes
atypical and significant hardship on the inmate in relation to the ordinary incidents of prison
life.” Sandin v. Conner, 515 U.S. 472, 484 (1995) (internal citations omitted). Plaintiff does not
have a constitutional right to a particular security classification or to be housed in a particular
yard. Meachum v. Fano, 427 U.S. 215, 224 (1976); Harbin-Bey v. Rutter, 420 F.3d 571, 577
(6th Cir. 2005) (increase in security classification does not constitute an atypical and significant
hardship because “a prisoner has no constitutional right to remain incarcerated in a particular
prison or to be held in a specific security classification”)).

The Supreme Court has held that “the Constitution itself does not give rise to a liberty
interest in avoiding transfer to more adverse conditions of confinement.” Wilkinson, 545 U.S. at
221-22 (citing Meachum, 427 U.S. at 225 (no liberty interest arising from Due Process Clause
itself in transfer from low-to maximum-security prison because “[c]onfinement in any of the
State’s institutions is within the normal limits or range of custody which the conviction has
authorized the State to impose”). “Changing an inmate’s prison classification . . . ordinarily does
not deprive him of liberty, because he is not entitled to a particular degree of liberty in prison.”
Sawyer v. Jefferies, 315 F. App’x 31, 34 (10th Cir. 2008) (citing Templeman v. Gunter, 16 F.3d
367, 369 (10th Cir. 1994) (citing Meachum, 427 U.S. at 225)). Plaintiff has not alleged that his
assignment imposed any atypical and significant hardship in relation to the ordinary incidents of

prison life. Cf. Wilkinson, 545 U.S. at 223-24 (finding atypical and significant hardship in



assignment to supermax facility where all human contact prohibited, conversation not permitted,
lights on 24-hours-a-day, exercise allowed for only one hour per day in small indoor room,
indefinite placement with annual review, and disqualification of otherwise eligible inmate for
parole consideration).

Plaintiff does not have a constitutional right to dictate where he is housed, whether it is
which facility or which classification within a facility. See Schell v. Evans, 550 F. App’x 553,
557 (10th Cir. 2013) (citing Meachum, 427 U.S. at 228-29; Cardoso v. Calbone, 490 F.3d 1194,
1197-98 (10th Cir. 2007). Moreover, jail officials are entitled to great deference in the internal
operation and administration of the facility. See Bell v. Wolfish, 441 U.S. 520, 547-48 (1979).
Plaintiff’s claims regarding his security classification are subject to dismissal for failure to state a
claim.

Furthermore, § 1983 is not applicable to “challenges to punishments imposed as a result
of prison disciplinary infractions,” unless the disciplinary conviction has already been
invalidated. Cardoso v. Calbone, 490 F.3d 1194, 1199 (10th Cir. 2007). The Supreme Court has
made clear that “a state prisoner’s claim for damages is not cognizable under 42 U.S.C. § 1983 if
‘a judgment in favor of the plaintiff would necessarily imply the invalidity of his conviction or
sentence,” unless the prisoner can demonstrate that the conviction or sentence has previously
been invalidated.” Edwards v. Balisok, 520 U.S. 641, 643 (1997) (quoting Heck v. Humphrey,
512 U.S. 477, 487 (1994)). This rule applies not only when the prisoner challenges his
conviction but also when he challenges punishments imposed as a result of prison disciplinary
infractions. Balisok, 520 U.S. at 648.

5. Medical Claims

Plaintiff claims that there was a delay in receiving the proper treatment for his stomach



bacteria, and he was denied treatment for Hepatitis C. The Eighth Amendment! guarantees a
prisoner the right to be free from cruel and unusual punishment. “[D]eliberate indifference to
serious medical needs of prisoners constitutes the ‘unnecessary and wanton infliction of pain’ . . .
proscribed by the Eighth Amendment.” Estelle v. Gamble, 429 U.S. 97, 104 (1976) (citation
omitted).

The “deliberate indifference” standard includes both an objective and a subjective
component. Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005) (citation omitted). In the
objective analysis, the deprivation must be “sufficiently serious,” and the inmate must show the
presence of a “serious medical need,” that is “a serious illness or injury.” Estelle, 429 U.S. at
104, 105; Farmer v. Brennan, 511 U.S. 825, 834 (1994), Martinez, 430 F.3d at 1304 (citation
omitted). A serious medical need includes “one that has been diagnosed by a physician as
mandating treatment or one that is so obvious that even a lay person would easily recognize the
necessity for a doctor’s attention.” Martinez, 430 F.3d at 1304 (quoting Sealock v. Colorado, 218
F.3d 1205, 1209 (10th Cir. 2000)).

“The subjective component is met if a prison official knows of and disregards an
excessive risk to inmate health or safety.” Id. (quoting Sealock, 218 F.3d at 1209). In measuring
a prison official’s state of mind, “the official must both be aware of facts from which the
inference could be drawn that a substantial risk of serious harm exists, and he must also draw the
inference.” Id. at 1305 (quoting Riddle v. Mondragon, 83 F.3d 1197, 1204 (10th Cir. 1996)).

A mere difference of opinion between the inmate and prison medical personnel regarding

L Plaintiff alleges that he was a pretrial detainee, rather than a convicted prisoner, at the time giving rise to the
allegations in his Complaint. That distinction, however, at least with regard to Plaintiff’s medical care claims, is not
critical here. “Under the Fourteenth Amendment due process clause, ‘pretrial detainees are . . . entitled to the degree
of protection against denial of medical attention which applies to convicted inmates’” under the Eighth Amendment.”
Martinez v. Beggs, 563 F.3d 1082, 1088 (10th Cir. 2009) (quoting Garcia v. Salt Lake County, 768 F.2d 303, 307
(10th Cir. 1985)).

9



diagnosis or reasonable treatment does not constitute cruel and unusual punishment. See Estelle,
429 U.S. at 106-07; see also Coppinger v. Townsend, 398 F.2d 392, 394 (10th Cir. 1968)
(prisoner’s right is to medical care—not to type or scope of medical care he desires and
difference of opinion between a physician and a patient does not give rise to a constitutional right
or sustain a claim under § 1983).

Plaintiff alleges there was delay in receiving treatment for his stomach bacteria and that
he was denied treatment for Hepatitis C while detained at the FCJ. The Court finds that the
proper processing of Plaintiff’s medical claims cannot be achieved without additional
information from appropriate officials of the FCJ. See Martinez v. Aaron, 570 F.2d 317 (10th
Cir. 1978); see also Hall v. Bellmon, 935 F.2d 1106 (10th Cir. 1991). Accordingly, the Court
orders the appropriate officials of the FCJ to prepare and file a Martinez Report. Once the report
has been received, the Court can properly screen Plaintiff’s claims under 28 U.S.C. § 1915.

6. Personal Participation

Plaintiff has failed to allege how each defendant personally participated in the deprivation
of his constitutional rights, and appears to rely on the supervisory status of some of the
defendants. An essential element of a civil rights claim against an individual is that person’s
direct personal participation in the acts or inactions upon which the complaint is based.
Kentucky v. Graham, 473 U.S. 159, 165-66 (1985); Trujillo v. Williams, 465 F.3d 1210, 1227
(10th Cir. 2006); Foote v. Spiegel, 118 F.3d 1416, 1423-24 (10th Cir. 1997). Conclusory
allegations of involvement are not sufficient. See Ashcroft v. Igbal, 556 U.S. 662, 676 (2009)
(“Because vicarious liability is inapplicable to . . . 8 1983 suits, a plaintiff must plead that each
Government-official defendant, through the official’s own individual actions, has violated the

Constitution.”). As a result, a plaintiff is required to name each defendant not only in the caption
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of the complaint, but again in the body of the complaint and to include in the body a description
of the acts taken by each defendant that violated plaintiff’s federal constitutional rights.

Mere supervisory status is insufficient to create personal liability. Duffield v. Jackson,
545 F.3d 1234, 1239 (10th Cir. 2008) (supervisor status is not sufficient to create § 1983
liability). An official’s liability may not be predicated solely upon a theory of respondeat
superior. Rizzo v. Goode, 423 U.S. 362, 371 (1976); Gagan v. Norton, 35 F.3d 1473, 1476 FN4
(10th Cir. 1994), cert. denied, 513 U.S. 1183 (1995). A plaintiff alleging supervisory liability
must show “(1) the defendant promulgated, created, implemented or possessed responsibility for
the continued operation of a policy that (2) caused the complained of constitutional harm, and (3)
acted with the state of mind required to establish the alleged constitutional deprivation.” Dodds
v. Richardson, 614 F.3d 1185, 1199 (10th Cir. 2010), cert. denied, 563 U.S. 960 (2011). “[T]he
factors necessary to establish a [supervisor’s] § 1983 violation depend upon the constitutional
provision at issue, including the state of mind required to establish a violation of that provision.”
Id. at 1204 (citing Igbal, 129 S. Ct. at 1949).

7. Damages

Plaintiffs seeks punitive damages, which “are available only for conduct which is ‘shown
to be motivated by evil motive or intent, or when it involves reckless or callous indifference to
the federally protected rights of others.”” Searles v. Van Bebber, 251 F.3d 869, 879 (10th Cir.
2001) (quoting Smith v. Wade, 461 U.S. 30, 56 (1983)). Plaintiff presents no plausible basis for
a claim of punitive damages because he alleges no facts whatsoever establishing that any
defendant acted with a sufficiently culpable state of mind. Plaintiff’s request for punitive

damages is subject to dismissal.
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IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his nonmedical claims should not be
dismissed for the reasons stated herein. Plaintiff is also given the opportunity to file a complete
and proper amended complaint upon court-approved forms that cures all the deficiencies
discussed herein.? Plaintiff is given time to file a complete and proper amended complaint in
which he (1) raises only properly joined claims and defendants; (2) alleges sufficient facts to
state a claim for a federal constitutional violation and show a cause of action in federal court; and
(3) alleges sufficient facts to show personal participation by each named defendant.

If Plaintiff does not file an amended complaint within the prescribed time that cures all
the deficiencies discussed herein, this matter will be decided based upon the current deficient
Complaint.

IT IS THEREFORE ORDERED THAT that Plaintiff is granted until August 26, 2019
in which to show good cause, in writing, to the Honorable Sam A. Crow, United States District
Judge, why Plaintiff’s nonmedical claims should not be dismissed for the reasons stated herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until August 26, 2019, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed

herein.

2 To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff must write the number of this case (19-3025-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint.
See Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint,
where he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.
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IT ISFURTHER ORDERED that:

1) the clerk of the court shall prepare waiver of service forms for
Defendants, pursuant to Rule 4(d) of the Federal Rules of Civil Procedure, to be
served upon Defendants at no cost to Plaintiff. The report required herein shall be
filed no later than sixty (60) days from the date of this order, unless the time is
extended by the Court. The answer or other responsive pleading shall be filed
thirty (30) days after the Martinez report is filed.

(2 Officials responsible for the operation of the Finney County Jail

are directed to undertake a review of Plaintiff’s medical claims as set forth in the

Complaint:
a. To ascertain the facts and circumstances;
b. To consider whether any action can and should be

taken by the institution to resolve those claims; and

C. To determine whether other like complaints,
whether pending in this Court or elsewhere, are related to the
medical claims and should be considered together.

3) Upon completion of the review, a written report shall be compiled
which shall be filed with the Court and served on Plaintiff. The Finney County
Jail must seek leave of the Court if it wishes to file certain exhibits or portions of
the report under seal or without service on Plaintiff. Statements of all witnesses
shall be in affidavit form. Copies of pertinent rules, regulations, official

documents, and, wherever appropriate, the reports of medical or psychiatric
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examinations shall be included in the written report. Any recordings related to
Plaintiff’s claims shall also be included.

4) Authorization is granted to the officials of the Finney County Jail
to interview all witnesses having knowledge of the facts, including Plaintiff.

(5) No answer or motion addressed to the Complaint shall be filed
until the Martinez Report required herein has been prepared.

(6) Discovery by Plaintiff shall not commence until Plaintiff has
received and reviewed Defendants’ answer or response to the Complaint and the
report ordered herein. This action is exempted from the requirements imposed
under Fed. R. Civ. P. 26(a) and 26(f).

The clerk is directed to send § 1983 forms and instructions to Plaintiff.
IT IS SO ORDERED.
Dated in Topeka, Kansas, on this 31st day of July, 2019.

s/ Sam A. Crow

Sam A. Crow
U.S. Senior District Judge
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